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MHT0R4IOTU TO 0KXKF, FIWAHCF DIVISION 

Subjects Fayttent of 29 % Differential 


1* Ref creme is Made to your memorandum to this of- 
fice, dated 17 February 1947, concerning the above sub loot. 
Tr^ que0 ?> ^ til * legality of paying non-Americans a m 
differential in addition to a basic salary* You also state 
that the personnel concerned are located in the vicinity of 



„ Your attention Is invited to Departmental Circular 

d ?' tod 5 December 1942, issued by the United States 
Civil o. or vino Commissi on. Three Supplements h&v© boon 1 b- 

!u 6d „ to ^ M l Clrdtaar *- ^culur refers to an Opinion of 
the comjt roller General, dated 25 Rov ember 1942, which was 
published as *,S Comp. Con. 491, A summary of the Comptroller 
General* s rulings la contained in the Circular* The min 
points are as follows : 

(a) The heads of departments and independent 
establishments are required to adjust compensation 
of civilian positions in the field service to the 
grades and compensation schedules of the Clesslii- 
cation Act of 1903, as Amended, provided suoh soft* 
tions are not excepted by Statute from the Classifi- 
cation Act, idior© such positions are (1) in the terri- 
tories and insular possessions of the united States 
or (S) In foreign countries. * 


( h K 18 P<wwiaaihlo for the head of a depart- 
ment or independent establishment to fix admlnlstra- 
t-voly salary differentials upon a percen ta ge basis 
f or employe os serving at any location outside of Mae 
orates and the District of Columbia, if it is deter- 
mined to be otherwise impracticable to recruit 

provIdf>d th * apiary rate 
° ? uch «^?loyeo does not exceed by more Mum 
salary rut© authorised to be fixed for- the 

o f * 0 o 3 urb ia* ^ * J> ° 8it3,on in tiie States and the District 


(a) It Is within administrative discretion to 
ix a salary differential at less than the mflhrija um 

fitll 101'* X 5S OCX « 
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S. fti© Supplements to the Circular indicate that a 
policy agreement ima drawn and signed by a number of Govem- 
mc^it agencies . Generally, the agreement provides that a 
uniform salary differential of 2S$ will be adopted where 
employe ©a are occupying positions subject to the Classifi- 
cation Act of 193$, as Amended, Certain specia l condit i ons 
of application ©re listed. For example, (a) in ■■■■ the 
differential was to be app lied to all employees regardless 
of where rocruitedj (b) in the differential was to 

b# applied only to personnel recruited from the States j and 
(c) In the Atlantic bases the differential was to be applied 
only to citizens of the United States, It ia to be notoct 
that this policy agreement is not binding on all Government 
agencies, but only the signatory agendas. 


STATINTL 


. . „ entire question of paytaon t of salary differen- 

tial was- discussed by this office with various members of 
the Civil Service Ccwaissi on* It was pointed out by the 
Com! salon that#, in the absence of specific statutes, Hie 
above-cited Decision of the Comptroller General, recognising 
the administrative authority for fixing salary differential 
rates, is tha basis upon which Government agencies presently 
such differentials • It appears that the provisions 
of Title XI of the Act of 36 November 1040, incorporated in 
the >~* 3, God.©, Annotated, &s Section 681 of Title 5 , and 
fsxaoutiv© Order 8956, dated 1 December 1941, are no longer 
relied upon by th© Tar and Navy Departments as the basis for 
differential since the Decision by th© Goraptroller 
General of 23 lioyembor 1942, Hi© ruling in 25 Comp, Goa. 

519, 1 hovoaber 19%# Is pertinent, stating that : 

"The long existing adiainlstrative practice, 
recognized as proper by the doc is ions of this 
office, of paying © differential in compensation 
not to exceed 25 percent to employees with posts 
of duty outside oontlnen bal limits of th© United 
State® - - ia general in scop® and 

applicable regardless of the law pursuant to which 
bho basic compensation of the employees ie paid,* 

view of the above, it 1b the opinion of tills 
tiff* tlm Question of paying salary differential Is 

within the complete administrative discretion of the Direc- 
%?%* :J W* provided the differential rate dose not exceed 
, 9 faot thnt *» employee W a fi residing at the place 
oX employment outside the United States at the time he was 
hired, would not appear bo effect Xqg uhly TG?*? 

States oltlton would 

not affect legally such payment or non-payment . 
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6* la discussions with the c ivil JSvdn' CoK®isal 0 ;&. 
this office tras advised that a Tentative Draft of a report 
dated April 104$* was prepared by the Civil Service C cassia 
elan and the Bureau of the Budget entitled "Bay Differentials 
and Belated Compensation Problems in the Federal Service 
Outside the States** this Draft has been circulated to 
various agencies for o lament* A copy of the draft report 
la being sent to this office and will bo referred to your 
of fie© for consideration when received* 


R* HOtrSTOR 
General Counsel 



JSV/:mbt 
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